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U.S. West COIIIIIunications, Inc. CWUSWCW) has adopted an

expanded interconnection and collocation ("Ele W) tariff whlch .is

unreasonble and burdens competitors and competition. USMC's EIC

ta.riff requires that speoial access competitors, in order to obtain

"equal" access to eSlIIlential facilities, pay rates that include

layered recovery of overhead and profits to USWC. The tariffed

rates of collocation and interconnection for .pee!al access

competitors should be no greater than the charges USWC imputes to

itself in s.tting its own rates for its competing services.
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CC Docket No. '!2-":'/

nDDAL CCUIDllICAT1:C*I ee-ISSIOIt

1fauiJll'toa. DC 20554

In the Matter of )
)

Local Exchange Carriers' Rates, )
Terms and Conditions for )
Expanded Interconnection for )
Special Access )

)
US West Communications, Inc. )
Reviaions to Tariff PCC No.1)

• ....,.. QR pl'n Q'I.,'. ,.~"

Teleport. Denver Ltd. ("TOL"), by its attorneys, hereby submits

its Comments on the US Weet Communications, Inc. Direct Case filed

by us West Communications, Inc. ("USWC·) in this proceeding on
August 20, 1993 ("USMC Direct Caee") filed in response to the

Commission'. July 3, 1993 Ipyo.tiqatigp Qrder in this Docket (the

In support whereof, the following is

TDL note., a8 a preliminary matter, that USWC apparently takes

exception to the Commission' 8 request that USWC provide certain

information which USWC believes it haa already sufficiently

provided, and USMC also appears to incorporate by reference its

earlier arguments and information with respect to such matters.

Ratht!!r than ••izing upon this trivial point to criticize the C01lDIIDn

Carrier Bureau ( rrBureau"), USWC should recognize that (i) while

specific references were made to U~C'e tariff for purpoees of

illustration, the Bureau's order requires the reque8ted information
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of all LEes whose tariffs contain a similar provision or structure,

and (iil the Bureau also had the purpose of obtaining all relevant

information in a format and context most conducive to the conduct

of its analysis. Similarly, the format and context in which the

Bureau has requested that the information be provided is such that

USWC should itself be able to identify flaws in its costing and

pricing methodology, and better propose reasonable rates.

The fact that USWC does critici~e the Bureau for requesting

that the information be provided in a format and context conducive

to evaluation and rsaolution of the i ••ues in this proceeding

support the conclusion that USWC has effectively delayed the

availability and complete implementation of interconnection and

collocation through filing an unreasonable tariff requiring

investigation. It is because of such preference of some parties,

preference for contention before the Commission to competition in

the marketplace that: the Commi8sion should either exercise or seek,

as appropriate, authority to (i) award parties to Commiasion

proceedings their costs and fees, inclUding legal fees, in

opposing, or participating in proceedings required by unfounded,

specious, strike or other improper applications and pleadings not

asserted in good raith, and (li) aSSess applicants that file such

applications or pleadings the Cormnission's per.onne! and other

costa in reviewing and disposing of such applications Or pleadings.

It i~ undisputed that a disproportionately significant amount of

the Commission's budget and processes is occupied by such bad faith

filing_. These include pleAdings filed by partit!ls using the

2
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inevitable delay attendant to the regulatory processes to protect

their markets. Thus, the ~i••ion should require that these

parties bear the costs of their own vexatious conduct as a matter

of fairness and as a deterrent to future improper filings (but not

to legitimate filing8). While USWC has reduced its tariff rates at

the request of the Commission and those rates have gone into effect

during the p'endency of this investigation, it cannot be gainsaid

that USMC's tactics have created uncertainty as to its eventual

rates and has deterred the full implementation of intereonnection

and collocation.

USWC also a8sails the Bureau'. approach to expanded intercon-

nection and reallocation (IIBIC tl ) as "logically flawed and internal-

ly inconsistent,· and claims that the Bureau wants to "have it both

ways.p USWC Direct Case, at 2. It is OSWC which is duplicitous,.

however, and in the very context in which it attacks the Bureau.

Thus, for example, OSWC wants to charge fair market rates for space

rental, which typically include recovery of quotation preparation,

improvements (build out), and even include discounted or deferred

rental provisions; yet USMC aleo wants to assese non-recurring

chargee for quotation fees, improvements, etc. In any event,

OSWC' 8 arguments based on "market rents- or "conanercial rents" may

be suspect, given the fact that USWC's parent, has been the which

a shareholder derivative suit related to its real estate dea1iogB

and USWC has been, and is the subject of utility commission

investigations regarding USWC's execution of long-term leases at

rates several times the prevailing market rates in certain of the

3

~.i:I1ONV>I eM'~ ~ NEIll: G ~ G8-0G-8
[(6 39Vd 03111Hd) 6 39Vd L95hEZl

OJ 'BW30:,UI DaS
1V E661 Ell :El 112/611 03AII:J3IH ]



..

markets in which it operate.. Moreover, USWC regards the fac:lt that

the Bureau'. comment. unc' 8 BIC tariff addressed structural

issues, not rate level•.

Finally, in criticizing the Bureau's requirement that

unbundled rate elements be offered when commercial rents are not

unbundled, uaNC misapprehends the Order Designating Issues for

Investigation in this Docket. The Bureau clearly did not require

unbundled rates, but rather required that to facilitate effective

Bureau review, the LEe. demonstrate through provision of unbundled

cost and rate elements that they are DOt over-recovering for aIC

and thereby violating the Act and pursuing anti-competitive ends.

While "commercial rents R are not subjected to such investigation,

commercial lessors do not control their competitor' B access to

essential bottleneck facilities. If a commercial lessor operating

in a competitive market where to impose such restrictions and layer

its overhead in setting -rens· alii uaNe has done, potential lessees

would not rent from .omeone e18e. Competitive Access providers do

not have the opportunity to "rent" fr01l\ someone else and compete on

a level playing field. In any event, this proceeding was necessi­

tated by the LEe.' own improper tariffs, not Bureau caprice.

4
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II. U8JfC" Tariffed Rate' Are _1,live, and Its Bogulation•
UnreaIQD'hle1

A. The bte Levels Eatabli.hed in USWCle Physical and
Virtual Expanded Interconnection Tariff Are Excess!ve
(IlIA)

A reyiew of the information provided in the direct cases of

the LEes, including USWC, establi.he. that aswc's EIC rates are too

high. The most funda.mental problem with USlfC'8 EIC rates is that

they are designed to earn a return - - a profit for USWC - - and thus

burden competition.

The Commission bas not required that USWC or any other LEC

enter the -real eatate rental busines8,· but rather that Tier I

LECe permit: competing access providers equiva.lent access to the

bottleneck facilities which the L2Cs ~ve established and control

by virtue of their longstanding public charters, protected

monopolies and guaranteed rate. of return. Given that the purpose

of the special access collocation and interconnection requirement

is to encourage competition (and contemporaneously provide

regulatory relief for LEes providing dedicated access) the LEC

should not: be permitted to frustrate this purpose by further

burdening emerging special access competition with costs the LaC

lTOL bere responds to tTSWC'1I Direct Cas. respon8es to the
specific issuea ct..ignated by the eo-i8.ion. The section of the
Investigation Order in which the i_ues 'fen raised ia indicated in
parenthesis at the end of each TDL .wmeading, where TDL omits to
respond to OSWC' a argwaentll reguocUng a de8ignated iS8ue l that
omission should not be taken to indicate that TDL regards USWC'II
position on tariff requi%'ement8 to be reaaonable.

5
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does not bear. 2 Par LECs to both impose unique costs on intercon­

nectors~ receive monopoly rents for collocation is particularly

devastating to competition and the public: interest. The excessive

rents assure that interconnl!lctor/competitive access providers'

rates for service will be maintained at non-competitive rates above

those of the LEe, while the LEe can use its monopoly profits from

Ele to subsidize its own competitive service rates and maintain

them below cost.

l. unc's Tariff Review Plan Demonstrates That Its BIC
Rate. Ira OpmaHonlNo

uswc pro''''idea its Tariff Review Plan at Appendix A to its

Direct Case. That Tariff Review Plan demonstrates that both USWC's

recurring and non-recurring EIC rate elet'Unts are designed to

double-recover overhead loadings and recover monopoly profits.

a. Regurring RAte ElWMnts

Taking a8 an example USMC's first schedule in the TRP, line 1

pro'Vides the total investment in the equipment related to that rate

element. USWC explain8 at page 7 of ita Direct Case that thi.

"total installed investment repre8ents the cost of the material,

labor and engineering to install the inve8tment and mi.qe1laoeoUI

J,oading8. These costs are recovered through the depreciation

expense ("booked depreciation) •• eet forth at line 21 of the TRP

schedule, as de.cribed at page 8 of unc' 8 Direct Case. The

depreciation eXpense 18 determined by dividing the amount of the

a USWC' 8 Direct case delDODJltrate. that ita RIC rates openly
include as mucb •• an 83' profi~ margin, and additional profit
margine are layered into aSKers rate8.

6
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total insta.lled investment aa repre8ented on line 1 of the

Scheaule, less s.lvClge value, by the depreciable life of the plant

and equipment a. set forth at line 2, and including a factor for

the time value of money. (Although OSWC does not reflect the

inclusion of a factor for the time value of money in the deprecia­

tion expense (see USWC Direct case, p. 8), such a factor mu8t be

included to produce the result obtained from the aboVe described

operation. )

After including loadings in the total installed investment,

uswc then adds additional loading., at lines 21-50, but with the

loadings at line 1 unspecified, it cannot be determined that there

is no duplication in the annual charge factors provided at lines

21-50. More significantly, the itemized overhead loadings appear

to represent a spreading of general overhead for the central office

to include the services to the interconnecter as well as other

services prOVided by USWC. Thus, factors are provided for parts,

management, sales, number 8ervices, external relations, general

office expenses, uncollectibles, computers, business fet!s and

billing and collections in a~unt8 which do not appear to bt!ar a

logical relation to the interconnector service alone, and where

there is no additional cost causation by the interconnect.or. Any

spreading of general overhead expen88S thus reduces incrementally

UBWC's cost of providing a cowpeting service and requires the

interconnector to, in fact, subsidize USWC's competitive services.

Notably, USWC would not even be required to spread general overhead

loadings to its own private line services under the competitive

7
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necessity doctrine, but rather need only base its rates on

inoremental oosts plus "eome· contribution to overhead. Similarly,

the goals of special access, allocation and interoonnection are

best achieved through basing EIC rates upon inoremental coste.

TDL also note. that USWC does not appear to give any effect to

tax depreciation, and at page 9 excludes consideration of the

impact of tax depreciation on income, in calculating the costs on

its recurring rate schedules. simultaneously, umtc states that its

cost of money included at line 22 is intended to repay oapitalized

amounts and provide a return to the inve.tor. USWC Direct Case at

p. 9. USWC also includes factors to recover income tax on the

return it realiz••.

Finally, after summing its depreciation expense (recovering

the capitalized expense of tbe tota1 investment, inclUding cost of

materials. labor, engineering and loadings; a. return on investment,

and other loadings), USWC calculates the annual cost per unit and

the monthly cost per unit. on the first schedule to US1IlC'1S Exhibit

A, these amounts are $59.41 and $4.95, respectively. USMC charges

a monthly rate per unit of $7.13, however, providing a rate to unit

cost ratio of 1.44 (or a profit margin of 44') and a rate to direct

cost ratio of 1.59 (a profit margin on direct costs of 59%). J

Thus, OSWC is layering overhead and returns to earn a significant

prOfit on HIC.

3 The profit margin is equal to the rate to coat ratio,
minus 1.0.

8
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USWC a180 explains at page 9 of its Direct Case that USWC's

return on the capital expenditure is front-loaded, with the monthly

depreciation expense representing return on investment decreasing

over time. The net result i. that the same time USWC'a competi­

tors' cost of doing business are being increased by a factor to

represent return in profits to OSWC, une is realizing a dispropor­

tionate return to further subsidi~e its cost of prOViding the same

services to customers.

b. Ngn-Recurring BIte ElemeDtl

USWC ha. chosen to recover real estate and common con.truction

costs through non~recurr1ng rate elements. An analysis of USNC'B

TRP schedules for non-reourring costs, and OSWC's explanation of

its calculation of non-recurring rate elements, demonstrate

additional over-recovery. Thus, one has added 20t to the cost of

common construction costs as a contingency in the event that USWC

runs into unknown Darriers and obstacles requiring additional labor

or materials. USMC Direct Ca8e t at 11. Such a contingency is an

aberration in a rate schedule which specifically calculates costs

and rates. More 8ignificantly, it would be more appropriate for

tTSWC to surcharge interconnectors a fee representing the actual

cost for any such unique contingencies than to charge all connec­

tors a blanket 20' contingency fee. This would be particularly

appropriate inasmuch as USWC'B central offices were specifically

designed for the type of construction and UN to which they would

be put by interconnector8; so that "unknown barriers and obstacles·

are unlikely.
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USWC also adds 20t to the con.truotion cost, after adding the

20t construotion contingency fee, for "bat it describes as an

American with Disabilities Act (WADAR) COn8truotion provision. It

is unclear what the purpose of this ADA construction provision is

for, and absent a detailed explanation or justification, it should

not be allowed. Finally, afty adding 44t to the common construc­

tion costs for the contingency fee and ADA construction provision,

USWC adds 1St of the increased construotion costs (actual construc-

tion costs plus contingency fee plus ADA construction provision)

for professional engineering consulting services. ThU8, each

interconnector will be charged a fee equal to 15t of the already

inflated con.tructioD co.t. for profe••ional engineering consulting

services, whether or not USWC' incurs fees for professional

engineering consulting services. It also would appear that any

such fees are incorporated in USWC's construction costs, as well as

in its quotation fee rate element. It 1s also curious that uswc

would charge profe••ional engineering con.ulting Bervicea as a

percent of all construction costs even when UBWC's central offices

and have been designed and construated for the purpose for which

the interconnector proposes to use them; the intercolUlectors'

equipment will often replace older vintage switching and routing

equipment, a8 the cal. location space is in many cases available

bec~use of the reduced size (and power requirements} of more modern

switching and routing equipment, and tJSWC may well employ its own

professional engineers given the Bcape of its business, rather than

hiring out.ide consultants for such routine installations in OSWC

10
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switching and routing centers. If USlfC doe. employ prafes.ional

engineers, then the overhead attributed to them would already be

included in USWC' s overhead and rate eleOlents, and USWC would enj oy

a cost savings over the use of prefes.ional engineering consultants

whO also make allowance in their rates for overhead. In sUIll,

USHe's construction contingency, ADA construction provision and

professional engineering consulting servict! allowanct! provides uswc

a 45' margin on construction eosts.

Aftt!r allowing for professional engineering consulting

services, USMC also includ.. a. rat. element for a construction

management project engineer. Tho.e rate. also include overhead

. loadings for benefits categorized as "other" and property-related

overhead costs, even though there dOtM not appear to be any cost

causation by the interconnector. That is, the decision by a

competitor to collocate and interconnect in a USWC office does not

cause USWC to hire an additional construction management project

engint!er and expand OSWC's overhead. Such additional layering of

the USWC overhead, again, artificially inflates USWC's competitors'

coste of providing 5ervices with access to essential faciliti@s

while lowering USWC'. cost of providing those same services with

access to the Assential facilities. Finally, naNe includes

depreciation expense allowing for a.dditional return, omits to

consider post-tax profits, and loads additional (and,' perhaps,

duplicative) overhead oosts into its non-recurring rates. Using

USMC's first non-recurring rate schedule in its TRP, the 08-1

cross-connection provisioning function, USWC loads in these costs

11
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and derives a I80nthly and an annual cost per unit of $266.31. This

cost is, in fact, the same cost, sinee it is a non-recurring

charge. After arriving at this cost figure, USWC theD applies an

83% profit margin and enjoys over a six thousand pereent recovery

against the direct "oosts involved.

c. Additional I88ues Regarding the Reasonablenes. of
uswc's Bate Btructuros

Additional questions exist regarding USWC's cost and rate

structures. For exanlple, USWC's rate elements for construction

include pro'Y'ieions for power HVAC/receptacles, lights and fire

detection in a hard wall enelosure which are less than the

construction costa for provision of HVAC, eleetrical receptacles

and lighting fixtures (but not fire detection) for cage-type

enclosures. Compare USWC Direct Case, pp. 15 and 16. TDL again

observes that the buildings in which the interconnectors are

colloeating have already been construeted for the purpose of

housing switching and routing equipment, have presumably been

outfitted with air COnditioning, humidification, and redundant

systems designed for each buildinq's capac!ty. Teclmological

advances have reduced the space and related requirements for the

USWC's switching and routing equipment, ..hich is the reason

collocation space i. available. Thu., in Dost cases, collocation

by an interconneetor will not force USNC to incur any additional

construction expense related to climate control systeltlS.

The location of add.itional equipiDent in interconnectors'

collocated space will add heat load beyond that resulting fr01ll

USWC's operation of its equipnl8nt, and it is therefore not unfair
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or imprope. for USWC to include a rate element for the additional

electrio power required for the additional climate control. It is

unclear from USWC'. d••cription of these rate elements (USWC Direct

Case, pp. 18-20) and USWC's TRP schedules whether these rates are

ba.ed upon the power actually u.ed by the interconnector I or simply

on the basis of the power capacity provided to each interconnector.

If based upon the power capacity provided to the interconnector,

the power capacity provided is related to the interconnector space,

even though the space required by an interconnector may include

provision for antioipated expan.ion. 'and non-operating, redundant

stand-by equipment. Thus, the power provided interconnectors may

not bear any relation to the contribution to heat load by the

collocator.

After establishing recurring and, non-recurring rates for

construction and services which include margins for return on

investment and profits. USWC e.tablishes a rate element for floor

space representing market value base rent.. From a cost causation

standpoint, the baH rents per square foot of floor space occupied

801ely represent profit. Except in cases of leased central office

space, the space is already available to USWC and will be carried

by uswc whether or not it is occupied by an interconnector. Thus,

no additional cost is incurred by USWC in making this "pace

available (other than costs already provided for), and no addition­

al property tax i. incurred am a result of the interconnectors'

collocation. Moreover, the -market value- I as determined by USWC,

bears no relation to the actual r.nt~l value of onc's space, which
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.was constructed, designed and configured to house equipment, and

for periodic visits by perllonnel. tn most cases where extra space

is available for use by collocators, the central offices were con­

structed in an age of earlier, vintage equipment, which required

design of floors to maintain greater loads. This space is more

comparable to a warehouse space, than to office space or executive

office suites where appearance, cOl1lfort and the provision of

services are primary considerations. Similarly, the estimate of

cost for converting office space to mainframe computer space is not

a fair comparison inasmuch a., generally, central offices were

initially designed and constructed for the use to which they are

being put, the installation of interconnector equipment does not

deprive USWC of leasable office space at market rates, and the

design, decoration and condition of common areas do not impact the

"market value" of the central office space as they do with typical

office space. Moreover, unlike executive office suites, common

services such as telephone reception, a receptionist, conference

rooms, copying and word processing services and other services will

not be provided interconnectors.

USWC states at page 26 of its Direct Case that it adels to the

market rate for the collocator space rate elements for maintenance

expense. These maintenance expenses. which are not insignificant,

are inappropriate in the context of an addition to market rates.

TDL i. not satisfied that the market rates USWC applies do not

include property tax or lOaintenance cost, and again notes the

distinction between market rates for office space and the central
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·office- space leased to collocator., even if the market valu.s

applied by USWC would not include maintenance expenses. There is

a vast difference between the type of maintenance required with

~espect to commercial office space which might not be included in

rents, and the maintenance expense for central office space which

USMC would incur whether or not the interconnector collocated

there.

d. USIC's lIe Ilpr.pv.tiQD Fee" Is UnreAsonable

USWC has also included in its tariff a physical/virtual BIC

"preparation fee" for OSWC to re~OZ1d to an int.rconnector's

request as to the cost of collocation. This fee appears to

duplicate the other engineering costs included in USWC' B rate

elements, adds percentages to construction costs for professional

consulting fees and overhead loadings, and duplicates functions of

the interconnector in engineering review of its own network

facilities and interconnections. The elements of this IIpreparation

fee" are set forth at Exhibit liD- to USWC' B Direct Case. Thel!le

"preparation tees· also include project management functions which

appear to duplicate costs included in the rate elements for the

actual construction. Moreover, these charges include overhead

loadings, even where there is DO cost causation, and appear to

provide a 72% return to UBWC. Although USWC refers to a 1.72

overhead ratio applied consistently across all rate elements,

except for several elements to which a 1.3 overhead factor we.
I

applied, itemized elements of overhead are included in the charges
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before application of that overhead loading factor, Buggesting

double recovery and profiteering.

e. Cc.parison of SIC and DS-i, DS-3 Overhead Loading.
(II A.1.c. (1) -d)

uswc takes issue with the value of comparing the costs USWC

imputes to itself in ."tabli8hing it. rates for D8-1 and DS-3

services, and the rates established for interconnection a.nd

collocation. In arguing that the costs a.nd rates for services are

not comparable, however, USWC appears to rely on advantages from

ratcheting (finding economies in the complete circuit as opposed to

the bottleneck switch facilities). USMC also recognized that in

providing additional services, it .merely adda equipment to empty

floor space. It will be r8called that une calculat•• market rents

to include the cost of modifying commercial office space for use as

a central office (computer room), which could alternatively be used

as commercial office space and garners higher rents. It is not the:

comparision of EIe rates with D8-1 and D$-3 ratl!!s which is

unreasonable, however, but USWC1s comparison of central offioe

space with commercial office space.

:2 • Individual Bitt. II··pt.

a. Bmbedd.ed casta VS. current or Prospective Costs for
f'lWr sace Chew,s lII.A.a. (bS (1»

USWC stat•• that it establishes its floor space rates on

market values, and not 011 book Yalue or embedded cost. 'I'DL has

demo!U!ltrated that the market ratBs US1IC uses are not for comparaDle

space or purposes. USWC' s floor space rates should be ba8ed upon

embedded cost, 80 that it is not charging its competitors any
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greater amount for collocated interconnection than OSWC input•• to

itself in establishing its own rates. TDL has shown that permit­

ting uswc to impo.e a profit margin into the cost structure of

compet ing special access providers provides USMC a. substantial

competitive advantage and has anti-competitive impacts.

b. gee of Repoater. (II.A.a. (4) (1»

crswe ,states that repeaters will be neces.ary for most

interconnector. because of the distanoe. between the interconnec~

tors' physical space in the central office (or outside the central

Qffice in the caae of virtual collocation) and OSMC's shared

network DSX panels. Collocation and interconnection is intended to

level the playing field bet-een LBC. and competing special access

providers. The playing field will not be leveled if LEes are able

to impose on competitor'S costs which it does not incur or impute

to itself. Thus, where USWC does not use repeater. or repeaters

are required only because of the space collocated to the interoon­

nector by USMC, the cost related to that repeater should not be

assessed to the interconneotor, but should be treated as overhead,

and that overhead .hould be .pread among intercannectors and USNC

alike.

c. Inclusion of POT FraIDe or POT Bay in Intercannec­
tign Bate Ilemont. eII.A.Jed) (3»

USWC states that it does provision a DSX in the interconnec­

tors' 'leased space as part of its EIe offering, and include rate

elements for this in it. tariff. This DSX oODfilltitutes the

demarcation point between the interconnectors' facilities and

uswc's facilities, with USWC providing the connection to the main
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distribution frame ("MOp·). 'rhis proposal defeat. one purpose and

advantage of interconnection, the interconnectors.' ability to

conerol and maintain its lines to the point of interconnection.

While uswc claims that its DSX is necessary because it establishes

a. clear demarcation point for the isolaeion of trouble, establishes

responsihility for repair. allows USMC to hand off a templated 08-1

D8-3 signal, and provides the interconnector flexibility to connect

any channel of it. DSX to any channel of uswe's DSX. the additional

DSX is not, in fact, necessary for these purposes. The intercon­

nector, in competition with USWC, should be able to interconnect

with the MDf\ Even if modern diagnostic procedures do not permit

adequate isolation of troubled responsibility for repair between

the MDF and the interconnectors' facilities, determination of

whether trouble is occurring within the MOF or the cable should be

sufficiently ascertainable and the potential for dispute over

responsibility for repair would appear to be l~ss where USWC does

not continue to provide critical interconnections between the MOF

and the interconnector8' facilities. While the DSX interfac~

arrangement eseablished by uswe may permit oswe to Ilhand off a

templated D8-1/08-3 signal-, the concept of expanded interconnec­

tion and/or level playing field does not encompass such a service

by US1fC. Finally, 'l'DL fails to underatand USWC'. claim that this

interface is nece••ary for the interconnector to connect any

channel of its DSX to any channel on USMC'. DSX.
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d. Security (II.B.2.Ce»)

uswc claims that it is necessary to have any interconnector

employee escorted during the entire time that he/she is on USMC

property, that interconnectors will not be permitted to have any

employees who are former employees of USWC or who are not U. S .

citizens enter USWC property, even if e.corted, because of the

World Trade Center bombing. Interconnectors may well wish to make

arrangements to avoid being oharged by USWC for r ••pons1bility for

any equipment failure or other problem incurred by USWC which

coincides with the time period that any interoonnector employee wa.

on USWC property. This, however, .hould be the decision of' the

interconnector, taking into consideration the amount of time the

interconnector anticipate. having its personnel on USWC property,

and the perceived likelihood of an equipment failure or other

problem occurring with USWC assets aocessible to interconnector

employees.

To be clear, TDL does not object to reasonable security

preeautions, including background checks of its own employees, and

other reasonable measures. USMC's security provisions, however,

are intended 80lely to bara•• , impede, and increase the expen8e to

its collocating competitors. The restrictions USWC seeks to impose

bear no relation to its security concerns and USWC' 8 own implenaen-

tation of those provi.ions undermine. tM very need for tht!lm. For

example, dswc would exclude any former e.ployee of USWC from

entering USWC' s property, when USWC's e11I)loyment of that individual

would indicate that OSWC did not find the individual a security
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risk. Insofar ap USMC may argue that there is a risk of a former

OSWC employee .eeking retribution for wrongs done by USWC, TDL

notes that this restriction i. not limited to employees who were

fired by USWC, and there is no evidence even that individuals

dismissed or otherwise!! terminated by OSWC who found subsequent

employment with a competitor would sabotage USMC operations while

in a USWC central office on behalf of the new employer. Nor 1s TDL

aware of any USMC policy again.t e~loying aliens or r ••tricting

access of alien employees to its central offices because they are

aliens.

Finally, USMC's true purpose. are disclosed by the fact that

USWC states that it will contract with an outside security

contractor to escort int.rconnector employees while on LEe

property. The fact that USWC would rely on non-l1SWC employees to

escort interconnector employees on USMC property puts the lie to

USWC's concern with employees other than its own entering the

central office.. With specific refer.nee to TJSWC' El footnote fiG in

its Direct Case, TDL states that USWC should not impose any greater

~ecurity requirements upon interconnectors than it imposes with

respect to ita own employees (e.g., if US1fC doe. not exclude alien

employees from its central offices, it should not exclude alien

employeeli of interconnector. from its cent.ral offices) and it

should not be permitted to impose a blanket exclusion on former
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